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PilieroMazza PLLC is a full-service law firm with offices in Washington, DC and Boulder, CO. We
are most well known as a government contracting firm and for 25 years we have helped our
clients navigate the complexities of doing business with the federal government. We also provide
a full range of legal services including advice on corporate, labor and employment, SBA
procurement programs, and litigation matters. Our clients value the diverse array of legal
guidance they receive from us and our responsiveness as we guide their growth and secure their
success.

About PilieroMazza

Our primary practice areas are:

▪ Government Contracting

▪ Small Business Programs

▪ Labor & Employment

▪ Business & Corporate

▪ Litigation
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Overview

▪ Understanding the HUBZone requirements

▪ Common HUBZone compliance issues

▪ Tips to avoid potential pitfalls

▪ Joint venture issues

▪ Subcontracting

▪ And much more!
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Eligibility Requirements

▪ Must be a small business

▪ Must be owned and controlled at least 51% by U.S. citizens

▪ Firms wholly owned by one or more Tribe, ANC, or CDC are also 
eligible to participate in the HUBZone Program

▪ At least 35% of employees must live in a HUBZone

• “Employee” means all individuals employed on a full-time, part-time, 
or other basis, so long as that individual works a minimum of 40 hours 
per month

▪ “Principal office” must be located in a HUBZone

• “Principal office” means the location where the greatest number of the 
concern’s employees at any one location perform their work 
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Small Business Status

▪ Small business status is determined by your:

• Average annual receipts over your three most recently 
completed fiscal years; or

• Average number of employees for each pay period during the 
past 12 months  

▪ When you have an affiliate, your affiliate’s annual 
revenues or employees are counted with yours to 
determine if you are a small business

• This means you may be small on your own, but if you have 
affiliates, the combination of the affiliates and your firm may 
push you over the size standard, rendering your company “other 
than small”
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Affiliation 101

▪ Affiliation is all about control

• SBA’s affiliation rules look to whether one firm has the power to 
control another, or a third firm has the power to control both

• Control can be affirmative or negative

• Does not matter if control is exercised, so long as the power to 
control exists

▪ An affiliate can be any business entity, whether for profit 
or non-profit, domestic or foreign

▪ Affiliation is determined at a specific point in time, 
generally the date you submit your initial proposal, with 
price
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Types of Affiliation

▪ Under 13 C.F.R. § 121.103, affiliation can arise based on:

• Stock ownership

• Common management

• Newly organized concerns

• Ostensible subcontractor arrangements

• Identity of interest

• Joint ventures

• Stock options, convertible securities, and merger agreements

• Franchise and license agreements

• Totality of the circumstances
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Affiliation

▪ HUBZone rules permit you to have affiliates and still qualify for 
the HUBZone program

▪ But,

• Based on the circumstances, SBA will determine whether to aggregate 
the employees of your firm with your affiliates

• How closely are the businesses connected, sharing employees, facilities, 
etc.?

• SBA is looking for “subterfuge”  

▪ Can I use an affiliate to qualify my business for HUBZone?
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51% ownership by U.S. citizens

▪ Ownership must be unconditional and direct

▪ No holding companies

▪ Be careful of negative control 

▪ Different rules for ANCs, Tribes, and NHOs
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▪ Arises when a minority owner or director has the right to 
veto or block the majority owner or director from taking 
certain actions on behalf of the company

▪ If the minority owner or director is deemed to have 
negative control over a company, this means the 
company is not controlled by the majority owner (i.e., the 
disadvantaged person, service-disabled veteran, U.S. 
citizen, etc.)

▪ Negative control would also make the company affiliated 
with any affiliates of or other ownership interests held by 
the minority owner or director

Negative Control
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▪ May be lurking in quorum, voting, transfer, and other 
provisions of your operating documents 

▪ Generally, negative control provisions are problematic 
when they pertain to day-to-day operations, such as 
unanimous consent requirements for:

• Hiring and firing of executive officers

• Setting executive compensation 

• Power to approve a board member

• Veto power that gives control over board committees

▪ Negative control is less likely to be problematic when the 
unanimous consent requirements pertain to extraordinary 
actions, such as adding new owners or dissolving the company

Negative Control
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▪ Loans or other arrangements that provide a stock option 
may cause a size or HUBZone eligibility issues under 
SBA’s “present effect” rule

• SBA considers stock options, convertible securities, and agreements 
to merge (including agreements in principle) to have a present effect 
on the power to control a concern

• This means SBA treats such arrangements as though the rights 
granted have already been exercised

▪ SBA will not give present effect to an agreement when:

• It is merely to open or continue negotiations towards the possibility 
of a merger or a sale at a later date

• There are conditions precedent that are incapable of fulfillment, 
unenforceable, or extremely remote

Stock Options
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▪ To qualify as HUBZone, a U.S. citizen must directly and 
unconditionally own at least 51% of the business

▪ Rights of first refusal and tag along rights

▪ Transfer restrictions can be problematic

• Generally, SBA does not want to see any restrictions on the 
majority owner’s ability to transfer his or her ownership

• Transfer restrictions can work in the event of default and as 
part of arms-length transaction with traditional lender

Conditions on Ownership
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Employees

▪ Central requirement of the HUBZone program is that at least 
35% of your employees must reside in a HUBZone

▪ SBA defines “employee” for HUBZone purposes as:

• All individuals employed on a full-time, part-time, or other basis, so long as that 
individual works a minimum of 40 hours per month. This includes employees 
obtained from a temporary employee agency, leasing concern, or through a union 
agreement or co-employed pursuant to a professional employer organization 
agreement. SBA will consider the totality of the circumstances, including criteria 
used by the IRS for Federal income tax purposes and those set forth in SBA's Size 
Policy Statement No. 1, in determining whether individuals are employees of a 
concern. Volunteers (i.e., individuals who receive deferred compensation or no 
compensation, including no in-kind compensation, for work performed) are not 
considered employees. However, if an individual has an ownership interest in and 
works for the HUBZone SBC a minimum of 40 hours per month, that owner is 
considered an employee regardless of whether or not the individual receives 
compensation.

© PilieroMazza PLLC 2017



15

Common Issues with Employees

▪ Individual usually works at least 40 hours per month, but last 
month only worked 30 hours

▪ Individual was leased from a company that is not in the business 
of leasing personnel

▪ Individual is a 1099 independent contractor

▪ Job functions – do they matter?

▪ How much is the individual paid?

▪ Do owners count as employees?
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Does an Employee Count
as a HUBZone Resident?

▪ Common issues

• Employee’s address is not showing up in SBA’s HUBZone 
map tool

• Employee’s driver’s license is expired

• Employee just recently moved to a HUBZone address
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Principal Office

▪ Your principal office must be located in a HUBZone

▪ SBA defines principal office as:

• The location where the greatest number of the concern's employees at 
any one location perform their work. However, for those concerns 
whose “primary industry” (see 13 CFR 121.107) is service or 
construction (see 13 CFR 121.201), the determination of principal office 
excludes the concern's employees who perform the majority of their 
work at job-site locations to fulfill specific contract obligations.
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Common Issues with the
Principal Office

▪ Each employee works from home

▪ Non-HUBZone office locations are much larger and have more 
sophisticated equipment and operations than the HUBZone 
office

▪ Only administrative or ministerial functions are performed in 
the HUBZone office

▪ What about my employees who work on a job site?
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Don’t Confuse the 35% and
Principal Office Requirements

▪ Are we HUBZone eligible if 35% of the people working in our 
HUBZone office live in a HUBZone?

▪ Do 35% of my employees living in a HUBZone need to live in the 
same HUBZone where our principal office is located?
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Joint Ventures (JVs)

▪ Two common requests:

• I want to form a JV with another small business that is not in the 
HUBZone program

• I want to form a JV with a large business

▪ In the past, our answer was “Sorry, you can’t do that”

▪ But, SBA changed the rules last year – now the answer to both 
requests is “Yes, we can!”
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Key New SBA JV Rules

▪ HUBZone firms may JV with non-HUBZone firms

• HUBZone firm must be the lead partner in the JV

• The secondary partner can be any type of small business

• The secondary partner can also be a large business, if the parties are in 
an SBA-approved mentor-protégé relationship

▪ A HUBZone JV qualifies for the HUBZone price evaluation 
preference

▪ SBA does not need to pre-approve a HUBZone JV

• You must have a written JV agreement that complies with the 
HUBZone JV rules
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▪ SBA’s new “All Small” Mentor-Protégé Program is open 
to all small businesses, including HUBZone firms

▪ Financial, business development, management, and 
technical assistance are among the forms of assistance 
envisioned under SBA’s mentor-protégé program

▪ SBA’s program also permits the mentor to own up to 
40% of the protégé 

▪ An SBA-approved mentor-protégé relationship grants an 
exemption of affiliation between the mentor and the 
protégé for the assistance provided under the approved 
mentoring agreement

Using Mentor-Protégé as a
Compliance Tool
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Take Advantage of Mentor-Protege

▪ The affiliation exemption offers a great tool to protect against 
compliance issues related to potential affiliation

▪ Combining a mentor-protégé relationship and a JV allows a 
HUBZone firm to JV with a large business for federal prime 
contracts and subcontracts

• Step 1: Form mentor-protégé relationship, submit to SBA for approval 
(right now, it could be approved in about two weeks)

• Step 2: Form JV (give yourself about 3 weeks at least)

• Step 3: JV submits proposal

• If the mentor is a large business, SBA must approve mentor-protégé 
relationship before JV submits proposal
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Develop Strong Internal Controls

▪ HUBZone compliance is challenging, so it is critical to develop 
solid procedures for regular oversight of your employees and 
HUBZone numbers

• Many clients utilize monthly HUBZone status checks

• Best practice is to document your procedures in writing – and stick to 
them

▪ Train your people on your procedures, HUBZone eligibility 
requirements, and the importance your company places on 
compliance

▪ Require employees to maintain current driver’s license on file 
and notify you as soon as they move
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Documentation Is Key

▪ Create a compliance file for every HUBZone bid date and award 
date

• File should contain all the information you need to prove your 
HUBZone eligibility on that date 

• Keep these files for at least three years after contract close out

▪ Make sure you have each HUBZone employee’s current driver’s 
license on file at all times

▪ Utility bills, mortgage statements, and even a declaration may be 
necessary to confirm a HUBZone employee’s residence and 
intent to remain living in a HUBZone

▪ If you have job site employees, make sure you have copies of the 
contracts specifying those job sites
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Attempt to Maintain Compliance

▪ Regularly attend job fairs and post hiring announcements 
seeking HUBZone employees – and document these efforts

▪ Incentivize current or new employees to move to or stay in a 
HUBZone residence

▪ If you are attempting to maintain compliance, you have 
flexibility to dip below the HUBZone employee thresholds

• SBA will allow you to remain in the HUBZone Program as long as you 
can demonstrate you are attempting to increase your HUBZone 
numbers

• Only applies when you are performing HUBZone prime contracts

• Does NOT apply if you are only performing non-HUBZone prime 
contracts or subcontracts, or when you bid on or win a HUBZone 
contract
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Be Prepared for an Audit

▪ SBA may perform a surprise or scheduled audit

▪ Make sure your HUBZone office looks and acts the part

• Appropriate signage

• Office equipment, records, and resources consistent with the work 
being done in that location

• Size is suitable for the number of people who work there

▪ Scrub your website and online presence

• Avoid outdated or incorrect information that may give a misimpression 
about your business or its relationship with other firms

▪ Project the right image through company policies, employee 
handbook, and other similar documentation that show 
importance of HUBZone compliance in the company’s culture
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Be Proactive for Recertification

▪ Required every three years

▪ SBA should contact you, but . . . 

• SBA has had snafus with the renewal notices, causing firms to be 
removed for failure to renew despite lack of notice from SBA

▪ If you are up for renewal and have not heard from SBA, check in 
with them

▪ Best practice is to calendar your recertification date and             
be proactive
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Notifying SBA of Changes
in Your Status

▪ Rules say you need to notify SBA if you have a “material 
change” that could affect your HUBZone eligibility

• Ownership change is an example of a material change

• What about if one employee quits?

▪ Generally, it can be a simple notice and is sent to SBA via 
email

▪ New:  if you send a notice of material change to SBA while 
a proposal is pending for a HUBZone contract, you must 
notify the CO

▪ How soon do you need to notify SBA?

© PilieroMazza PLLC 2017



30

▪ Great new tool to comply with limitations on subcontracting

▪ Work performed by “similarly situated subcontractors” counts 
towards the prime contractor’s performance requirement

• Example:  If the SB prime contractor must perform 50% of the work, 
the prime could do 20% and the remaining 30% could be performed 
by a “similarly situated subcontractor”

▪ What is a “similarly situated subcontractor”?

• A subcontractor that meets the set-aside requirement(s) assigned to 
the prime contract – i.e., for a HUBZone set-aside, a similarly-
situated subcontractor must be a HUBZone 

• The subcontractor must also be small under the NAICS code that the 
prime contractor assigned to the subcontract

▪ SBA rule; still waiting for it to be added to FAR

Similarly Situated Subcontractors
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Protest Readiness

▪ All the steps we have discussed will prepare you for the 
inevitable protest

▪ Current climate means more firms are being protested

• SBA, contracting officer, or disappointed offeror can protest the 
awardee’s HUBZone status

• Protest by competitor must be filed on 5th business day after 
notification of the apparent successful offeror

▪ Protest needs a specific basis to allege the firm is not compliant 
with the HUBZone eligibility criteria

• Specific basis is a relatively low bar

• Not surprisingly, most common bases of protest are noncompliance 
with the 35% and principal office requirements

• Size eligibility should be filed as a separate protest and would be 
decided by a different SBA office
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Understanding Redesignation

▪ SBA’s HUBZone map will tell you whether a location is in a 
HUBZone and what type of designation

▪ When an area will lose its HUBZone status depends on the type 
of designation

• Qualified Census Tract:  updated every 5 years

• Qualified Nonmetropolitan County:  updated annually

• Qualified Indian Reservation:  as long as reservation exists

• Qualified Base Closure Area:  up to 8 years after closure

• Qualified Disaster Zone:  up to 5 years (or 10 if catastrophic incident)

• Redesignated Area:  3 years after area redesignated
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▪ SBA recently updated its map that shows what areas are 
designated as HUBZones

▪ Old map had issues

• Did not allow users to search for all addresses

• Some locations showed an incorrect HUBZone designation

▪ New map supposed to correct those issues

• You can use location searching to find your exact location on the 
map

• You can move the map marker to the correct location if it is not 
showing up in the right place

▪ If you still have issues locating your home or office on the 
map, contact SBA

New HUBZone Map
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New Compliance Standards
on the Horizon

▪ Crossing our fingers for the following in the 2018 NDAA:

• Redesignation period increasing from 3 to 7 years

• Employee residency requirement changing from 35% to 33%

▪ Other changes to HUBZone rules?
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Questions?

This material is presented with the understanding that the author is not rendering any legal, accounting, or other professional service or advice.  
Because of the rapidly changing nature of the law, information contained in this presentation may become outdated.  As a result, the user of this 
material must always research original sources of authority and update information to ensure accuracy when dealing with a specific legal matter.  In no 
event will the author be liable for any damages resulting from the use of this material.

Jon Williams
jwilliams@pilieromazza.com

888 17th Street, NW
11th Floor

Washington, DC  20006
202-857-1000
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